LETTER OPI NI ON
98- L-126

August 27, 1998

M. Stephen J. R ce

Wl sh County State’s Attorney
Wl sh County Court house

G afton, ND 58237

Dear M. Rice:

Thank you for your letter asking two questions concerning the Wil sh County
Water Resource District's nanagenent of waters.

Your first question concerns application of NDCC § 61-16.1-63. The
statute states:

Any person violating any of the provisions of this chapter shall,
if no other crimnal penalty is specifically provided, be guilty
of a dass B m sdeneanor.

You state that the Wal sh County Water Resource District has “adopted a permt
system for drai nage/ditching” under the general powers given water resource
districts by ND.CC § 61-16.1-09. You ask whether the crimnal penalty of
ND CC 8§ 61-16.1-63 applies to a person who violates the pernmit system

Section 61-16.1-63 applies only to violations of “the provisions of this
chapter.” Provisions of the county's permt system are not strictly
provi sions of chapter 61-16.1. They are rules and regul ati ons adopted by the
Wl sh County Wat er Resour ce District under t hat chapter.
NDCC §61-16.1-09(8). A water resource district, by using its authority
to nake rules and regulations regarding water nanagenent, nay inplenent a
permt system for drainage projects of non-neandered bodies of water wth
wat ersheds of |less than 80 acres. 1985 ND. (p. Att’'y Gen. 16; ND.C.C. § 61-
15-08. N.D.C.C. 8 61-32-03 provides that any person desiring to drain a pond,
sl ough, |ake, or sheetwater with a watershed of greater than 80 acres nust
obtain a permt. N.D.C.C §61-15-08 prohibits any person from draining a
nmeandered | ake or pond regardless of the size of the watershed w thout the
consent of the State Engi neer.

Because the pernit system does not fall squarely within “the provisions” of
chapter 61-16.1, the principle of State v. Sheldon, 312 NW2d 367 (N D
1981), applies:
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It is a well-settled rule of statutory construction that penal
statutes should be strictly construed against the governnent or
parties seeking to inpose them and in favor of persons on whom
they are sought to be inposed.

Id. at 369. See also State v. Rohrich, 450 NW2d 774, 776-77 (N D. 1990).
In interpreting penal statutes, “any doubt” is resolved in favor of the
crimnal defendant. State v. Hogie, 424 N W2d 630, 635 (N. D. 1988). Because
NDCC 8§ 61-16.1-63 is to be strictly construed, its application should be
confined to violations of specific provisions of chapter 61-16.1, and not to
violations of permt requirenents adopted pursuant to that chapter.

I note that when the Legislature intends crimnal penalties to apply to rules
or other executive branch enactnents, it has specifically said so. For
exanpl e, chapter 53-06.1 governs gamng. The crimnal penalty in that section
applies not only to violations of “this chapter” but also to “any ganm ng rul e,

or of any termof a local pernmt or license.” NDCC § 53-06.1-16. It is a
class Cfelony to violate certain statutes governing the oil and gas industry.

NDCC § 38-08-16(2). But the crininal penalty also applies to any rel ated
“rule or order of the [industrial] commission.” 1d. Any person who violates
an order or proclamation issued by the governor under the disaster act is

guilty of an infraction. ND CC § 37-17.1-05(7). The Legislature has also
provided that persons violating admnistrative rules adopted by the Game and
Fish Departnent are subject to statutory crimnal sanctions. N.D. C C

§ 20.1-02-05(24).

Unli ke these instances, the Legislature did not specifically state that the
crimnal penalty of ND C. C § 61-16.1-63 extends beyond the duties expressly
i nposed by chapter 61-16.1. Consequently, it is ny opinion that the statute's
crimnal penalty is confined to violations of statutory duties and does not
extend to rules or permt requirenments of the Wil sh County Water Resource
District relating to its drainage/ditching permt system Thi s concl usi on
does not nean that a water resource district has no means of enforcing its
regul ations. The neans of enforcenent will be through a civil action at |aw
or equity. NDCC § 61-16.1-09.

You also ask whether, if the Walsh County Water Resource District is not
authorized to adopt a permt system Wil sh County could adopt such a permt
system under its hone rule charter and del egate enforcenent thereof to the
Water Resource District. In light of the discussion earlier in this letter,
whi ch upholds the authority of the Walsh County Water Resource District to
adopt a permt system it does not appear that a response is needed to your
second questi on.

Si ncerely,
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